
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



BOARD OF EDITORS OF THE AMERICAN JOURNAL 
OF INTERNATIONAL LAW 

Chandler P. Anderson, Washington, D. C. 

Charles Noble Gregory, George Washington University. 

Amos S. Hershey, Indiana University. 

Charles Cheney Hyde, Northwestern University. 

George W. Kirchwey, Columbia University. 

Robert Lansing, Watertown, N. Y. 

John Bassett Moore, Columbia University. 

George G. Wilson, Harvard University. 

Theodore S. Woolsey, Yale University. 

Editor in Chief 

James Brown Scott, Carnegie Endowment for International Peace, 

Washington, D. C. 

Business Manager 
George A. Finch, 2 Jackson Place, Washington, D. C. 

EDITORIAL COMMENT 

THE FINAL SETTLEMENT OF THE NORTH ATLANTIC COAST FISHERIES 

CONTROVERSY 

The final settlement of the century-old controversy between the 
United States and Great Britain over the rights of American fishermen 
in the coastal waters of Canada and Newfoundland, which were secured 
by the treaty of 1818, appears to be an accomplished fact, as a result of 
the agreement between the two governments, signed on July 20, 1912, 
the ratifications of which were exchanged on the 15th of November last. 

The terms of this agreement appear in the Supplement (page 41), 
and in an article in this number of the Journal (page 1), Mr. Chandler 
P. Anderson, the agent of the United States in the arbitration of the 
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controversy, and who, as counselor of the Department of State, con- 
ducted the subsequent negotiations, gives a comprehensive review of the 
questions involved, the effect of the arbitral award, and the satisfactory- 
conclusion reached through the agreement of July 20th. 

In view of the previous articles and editorial comments which have 
already appeared in the Journal in regard to the North Atlantic Coast 
Fisheries Arbitration, we shall here make reference only to the recent 
agreement and its effect upon the future relations of the two countries 
in regard to the fisheries. 

In the award rendered at The Hague in September, 1910, not only 
were the disputed meanings of certain provisions in the treaty of 1818 
determined by the arbitration and the general principles laid down for 
the exercise, by American fishermen, of their rights of fishery in British 
territorial waters, but the arbitrators, pursuant to the special agree- 
ment submitting the controversy to arbitration, made a series of recom- 
mendations for the consideration of the two governments as to measures 
giving practical effect to the award. 

The recommendations related to the exercise of the sovereign right 
of Great Britain and the British colonies to regulate the conduct of the 
fisheries in their territorial waters, to which fishermen of the United 
States were by treaty entitled to resort, and also to the delimitation 
of the bays on the non-treaty coasts, within three marine miles of which 
Americans were debarred by treaty from taking fish. 

In view of the fact that the interpretation of the word "bays" by the 
award was recognized to be difficult of direct application because of the 
indefiniteness of the standard of identification announced, the recom- 
mendations of the tribunal as to delimitation of the bays assume an 
added importance, since they undoubtedly embody the idea of the ar- 
bitrators as to how their interpretation should be applied in the case of 
each bay on the non-treaty coasts. However, as these practical applica- 
tions of the award were only in the form of recommendations, they did 
not have the same binding force on the two governments as the declara- 
tions of the award proper. Though they presented a reasonable and 
equitable mode of settlement, they required the mutual consent of the 
parties to give them force. 

The recommendations of the tribunal for a method of settling the 
respective rights of American fishermen and of the British colonial gov- 
ernments in the territorial waters of Canada and Newfoundland stood 
upon a different footing than the recommendations in regard to bays. 
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Throughout the controversy and in the argument at The Hague, the 
United States had maintained that, on account of the provisions of the 
treaty of 1818, the imperial and colonial governments were prohibited 
from putting into force any laws or regulations limiting the free exercise 
of American rights of fishery until their reasonableness had been ad- 
mitted by the United States or had been declared by an impartial tri- 
bunal. 

This contention, which amounted to a claim that Great Britain and 
her colonies must suspend the enforcement of their sovereign right of 
legislation until the character of the legislation could be tested by the 
standard of reasonableness, was vigorously opposed by Great Britain. 
However, the arbitrators, in seeking to furnish a practical method of 
harmonizing the respective rights of the parties, included in their 
award a recommendation to the two governments that the enforcement 
of fishery legislation should be suspended for a period of six months, in 
order that it might be passed upon by a mixed commission to determine 
whether it was or was not reasonable. 

It is manifest that this latter recommendation could not be con- 
sidered to be an application of the principles declared by the award 
since they, to all intents, were based upon the contention of the United 
States. They go no further than to suggest that Great Britain recede 
from her position and secure an amicable settlement by suspending 
the operation of legislation in accordance with the contention of the 
United States. 

Whether or not these recommendations as to bays and fishery legisla- 
tion were adopted without amendment by the two governments, it was 
essential that an agreement should be reached in order that the award 
should become effective and future disputes avoided. The recom- 
mendations offered a satisfactory basis for negotiating such an agree- 
ment, and within a few months after the rendition of the award, 
representatives of the two governments met in Washington to consider 
the terms of the agreement. 

In regard to an acceptance of the tribunal's recommendations regard- 
ing the delimitation of the bays on the non-treaty coasts, the fact that 
they amounted to an interpretation by the arbitrators of their decision 
undoubtedly caused the conferees of both governments to view them 
with favor. Yet there was a difference in dealing with the recommenda- 
tions delimiting the bays along the Canadian coasts and those affecting 
the bays along the non-treaty coasts of Newfoundland. The Canadian 
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bays had been from the very first a subject of dispute; in fact the Ameri- 
can rights in these bays had been the chief cause of the long controversy. 
As a result, both sides thoroughly understood to what extent their 
material interests were at stake and how seriously they would be af- 
fected by adopting the recommendations of the tribunal. So far as the 
delimitation of these bays was concerned, the recommendations were 
incorporated in the agreement without modification. 

As to the non-treaty bays of Newfoundland, the situation was dif- 
ferent. The rights of American fishermen in them had never been a 
serious subject of controversy, and, as a consequence, no one could 
tell what effect on future conditions the adoption of the recommenda- 
tions would have. It would appear that neither the representatives 
of the United States nor those of Newfoundland were willing to bind 
their governments in these circumstances. Furthermore, the marking 
of the bays was not a matter of present importance since existing con- 
ditions would be in no way affected. It was, therefore, determined, 
wisely it would seem, to defer action upon these particular recommenda- 
tions until need for such action arose, and so the agreement provided. 
If later the question of rights in the bays of the non-treaty coasts of 
Newfoundland should arise, another agreement will undoubtedly have 
to be negotiated, the recommendations of the tribunal forming the basis 
of the negotiation. But, since the subject has not been discussed for the 
past hundred years and there does not appear at present any reason to 
believe that it will ever be a cause of disagreement, the need of a further 
agreement seems very remote. 

Considering the apparent simplicity of agreeing upon a practical ap- 
plication of the award to the non-treaty bays, it is fair to conclude that 
the length of the negotiations, which extended over a year and a half, 
were due to the difficulty which was found in reaching an agreement as 
to- a method for determining the reasonableness of fishery legislation 
affecting American rights in treaty waters, which would be just to both 
parties. To find some method which would protect the treaty rights of 
American fishermen from the immediate operation of inequitable legisla- 
tion by the British colonial governments without infringing upon the sov- 
ereign rights of Great Britain to impose reasonable regulations upon 
those engaged in taking fish in the territorial waters of her colonies 
was the difficult task which presented itself to the negotiators, and 
which furnishes a sufficient explanation of the prolongation of the 
negotiation. 
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Mr. Anderson, in his article, explains with much detail the provisions 
finally agreed upon by the two governments to remove this idea of sus- 
pended legislation, which was so obnoxious to Great Britain as a limita- 
tion upon her sovereignty, and to retain the idea that there should be 
time given to the United States to examine new regulations and obtain 
a judicial decision upon their reasonableness before they were enforced 
against Americans exercising their treaty rights. The skill with which 
this was accomplished is most creditable to the negotiators of the recent 
agreement, and the mutual determination manifested by the United 
States and Great Britain to harmonize rights seemingly irreconcilable 
by bringing them into accord with the spirit of the award inspires 
confidence in the efficacy of arbitration even when the practical applica- 
tion of the principles affirmed by an arbitral tribunal is beyond its 
jurisdiction. 

From the first step toward the submission of the fisheries dispute to 
the international court at The Hague down to the final settlement 
of the last points of difference by the agreement of July 20, 1912, the 
statesmen of the two countries have evinced an earnest desire to have 
this time-worn cause of irritation forever removed. That they have 
accomplished their purpose, after diplomacy had failed, through the 
channel of arbitration is an eminent triumph for that mode of settling 
international differences, however stubborn the litigants may have been 
in maintaining their positions through many years of controversy. 



ELIHU ROOT BEFORE LATIN AMERICA 

The Cronista, published at Tegucigalpa, Honduras, on October 26, 
1912, contained an article entitled "Elihu Root before Latin America," 
purporting to reproduce in Spanish certain fragments from a recent 
speech of Mr. Root, who is described as "United States Senator, former 
Secretary of State, and one of the most eminent personalities of the 
Yankee country." 

The Cronista attaches very great importance to this alleged speech, 
which, if authentic, ought, as it says, to be known in Central America. 
Mr. Root is made to say that our position in the Western Hemisphere is 
unique and without example in modern history; that the United States 
is a greater and nobler Rome, placed by God to act as arbitrator not only 
in the destinies of all America, but in Europe and Asia (why leave out 



